18 December 2018
Ms. Indrani Hulan
Director, Rail Policy Analysis and Legislative Initiatives
Transport Canada
330 rue, Sparks Street,
Ottawa ON K1A 0N5
Subject: Moose Consortium Inc. (Moose) Reply to City of Ottawa’s 15 November 2018
Submission in Response to Moose’s Petition Under Section 40 of the Canada Transportation Act
Requesting that the Governor in Council Vary Agency Determination No. R-2018-23
Dear Ms. Hulan,
Moose Consortium Inc. offers the following responses to statements made in the City of Ottawa’s
submission in response to Moose’s Section 40 Petition requesting that the Governor in Council vary
Agency Determination No. R-2018-23.
A. Facts on the Ground
1. Natural Resources Canada (NRCan) evidently
considers that main line railway between the
Ellwood Subdivision and the Lachute Subdivision
has been discontinued, as it has eliminated this
section of railway from its official topographic
maps. This particular railway segment is the focus
of Agency Decision No. 35-R-2012 and
Determination No. R-2018-23, and of MOOSE
Consortium’s “Section 40 Petition to Vary Agency
Determination No. R-2018-23” dated 18
September 2018. The image at right was obtained
from NRCan’s online maps service on 17
December, 2018.
2. The photo at right of severed track
was taken by Joseph Potvin on 12 July
2016 during construction of the
footings for the new Bayview Station.
This looks southward from the middle
of the main line railway. The Albert
Street berm and bridge are in the
background.
3. The photo of missing track before
the Prince of Wale Bridge was
published on March 7, 2018 by
Ottawa Construction News. This is
approximately 300 meters north of
the new Bayview Station. Source:
https://ottawaconstructionnews.com/national-news/ottawa-fights-to-stall-prince-ofwales-bridge-railway-work-as-private-consortium-pushes-forward-with-interprovincialrail-real-estate-development-initiative/
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4. In paragraph 7 of its submission dated 15 November 2018, the City of Ottawa states:
“A small section of the ORL was recently temporarily dismantled as part of the
construction of the light rail transit expansion in Ottawa. This was to accommodate the
new west side entrance to Bayview Station for the Confederation Line. In paragraph 28 of
that submission the City also states: “In September 2015 [sic. 2016] as part of the
Confederation Line project. the City dismantled a small section of the ORL between
mileage 0.62 and mileage 0.77 between Bayview Station and the Bridge. This was a change
that arose during the implementation phase of the Confederation Line project. It was
necessary in order to accommodate the new west side entrance to the Bayview Station”.
5. The 2013 Plan for this site shown by the
City of Ottawa in public consultations (at
right, upper portion) illustrated that the
new Bayview LRT station would be
situated east of the Ellwood Sub.
However the 2016-2018 construction of
the new Bayview LRT station was
actually situated about 50 meters to the
west in such a manner as to fully obstruct
the Ellwood Sub. (at right, lower portion,
yellow rectangle with red outline). Since
the City states in paragraph 28 of its
submission that this obstruction of the
main line railway “was necessary”, we
encourage the Minister to request
justification and documentation from the
City regarding any net functional or public
interest benefit obtained by shifting the
station to the west. Presumably this
adjustment to the plan merits the
additional cost, disruption and work
involved in dismantling the existing track,
and building a bypass around the new
station. We also encourage the Minister to
ask the City of Ottawa for evidence that a
bypass track was contemplated when this
shift in location was approved, to
reconnect in the future the Ellwood Sub.
in Ontario and the Lachute Sub. in Quebec.
B. Compliance with the Canada Transportation Act
6. The City states in paragraph 115 of its submission: “There are numerous railway lines across
Canada which become periodically inactive or dormant with or without fully operable and fully
maintained infrastructure in place.” MOOSE Consortium encourages the Minister to request
from the City a single documented example of a main line federally-regulated railway that has
been dismantled and obstructed with earthworks and permanent structures without authorization
from the Canadian Transportation Agency. When any part of a federally regulated main line
railway is “temporarily” dismantled, such as to accommodate the construction phase of a nearby
project, this and the restoration plan requires authorization from, and reporting to the Agency.
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7. In paragraph 72 the City states that “The scope of work ordered by the Agency ... is vague and
unclear”. MOOSE Consortium agrees with the City’s assessment on this point, and this is why in
our Section 40 Petition we request that the Minister give specific meaning to ”steps necessary",
"restore", and other words and phrases. In Paragraph 123-129 the City declares the impossibility of
clarifying the order. It states that “ ‘steps necessary to restore the OLR’ could not reasonably be
expanded upon by the Governor in Council as they depend entirely on the future intended use of
the ORL and the timing of this use.” That position demonstrates a weak understanding of
federal railway technical standards for any general purpose main line railway infrastructure, as
well as a failure to appreciate the immense legal gravity of its blatant and willful violation of the
national public interest purposes of the Act. The City of Ottawa’s so-called “temporary” action
is, in fact, an indefinite and unauthorized dismantlement and permanent obstruction of a
federally-regulated main line railway, in opposition to the declared purpose of Canada’s
Parliament in connecting the Ontario and Quebec portions of Canada’s National Capital Region
with a railway designated as being “for the general advantage of Canada”.
8. In paragraph 104 the City states “the City has never had any intention of discontinuing the ORL —
nor taken any step to discontinue the line”. Section B(d) states: "The City has never formed an
intention to discontinue the ORL" and Paragraph 115 states "the City's plans and actions
demonstrate an unwavering intention to continue operation of the ORL". MOOSE Consortium
asks that the Minister assess whether this and related statements violate Section 173(1) of the Act.
While it appears true that the City has never had any intention of abiding by the discontinuance
procedures laid out in Division V of the Act pertaining to this section of railway, it is also a welldocumented fact that on 26 January 2015 the City of Ottawa did post on MERX the document
"RFQ - Prince of Wales Bridge Enhancements - Conversion to a Pedestrian and Cycling Bridge"
(Solicitation No. 27615-92533-Q01). It stated:
“General Project Description: The project consists of converting the Prince of Wales Bridges
from a rail facility to a pedestrian and cycling link over the Ottawa River. It will also include
converting the railway line on Lemieux Island to a pedestrian and cycling facility consistent
with the Prince of Wales Bridges to the north and south. ... The following are the
fundamental components of the preliminary and detailed designs and tender package: a.
Removal of tracks from the existing north and south bridges and conversion to a multi-use
pathway (inactive railway)”
This planned violation of Division V was stopped by the Agency in response to a request by MOOSE
Consortium dated 2 February, 2015 entitled: “Compliance with the Agency Order in Decision 210-R2012”. However in early 2016, without public announcement, the City did in fact proceed to engage
a contractor to physically remove sections of the main line approach track to the Prince of Wales
bridge, and to install earthworks and foundations for a building in manner that permanently obstructs
the entire railway corridor. This was not accompanied by any plan, or budget, or authorization from
City Council to the federal Agency to reconnect the Ellwood Sub to the Lachute Sub. That obvious
violation prompted a request from MOOSE Consortium to the Agency, dated 25 July 2016, entitled:
"Urgent Request for Documentary Evidence of Agency Authorization to Discontinue a Section of
the Chaudière Extension of the Ellwood Subdivision Main Line Railway". In several steps, this
eventually led to Determination No. R-2018-23 on 16 February, 2018.
9. MOOSE Consortium has asked in its Section 40 Petition that the Agency's use of the phrase “steps
necessary” be specified as referring to the five steps of the ISO 25100 Standard on Project
Management. In that context we have suggested what "Closing” ought to mean. In addition to an
official attestation by the City of Ottawa Manager that the Chaudière Extension is “open for
business” to accommodate normal interprovincial through-traffic of conventional trains between
Ontario and Québec via the Prince of Wales Bridge, we suggest that "The City of Ottawa accepts
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the requests of at least three independent railway companies seeking running rights across the
Prince of Wales Bridge between the Ellwood Subdivision in Ontario and the Lachute Subdivision in
Québec." In paragraph 130, the City argues that it “has not received a single running rights
request” and claims that “[i]t is highly improbable that it would receive three requests”.
However, to our knowledge Genesee Wyoming Canada's Certificate of Fitness includes operations
on the Prince of Wales Bridge. The City of Gatineau has publicly announced and is developing
plans to finance and operate a railway service across the Prince of Wales Bridge. And MOOSE
Consortium is also developing plans to operate trains across this bridge before the end of 2020.
C. The Financial Burden on City of Ottawa Taxpayers
10. In paragraph 7 the City states that it “plans to realign the dismantled track in connection with its
broader transportation plans and the City's Certificate of Fitness.” In this paragraph they further
explain that “The City plans to realign the dismantled track in connection with its broader
transportation plans and the City's Certificate of Fitness.” Yet in in paragraph 120 of the same
document the City claims that "It would be extremely challenging for the City to rehabilitate the
ORL and Bridge within 12 months." And in paragraph 121 the City states that any federal order
to reconnect the main line "would force the expenditure of public money to build traction for a
private venture". They fundamentally misperceive the order: there is not need to build any new
infrastructure; they only need to restore what they illegally dismantled and obstructed.
11. Paragraph 71 states that "The Agency and Moose have failed to consider that the Order: (c)
requires the City to spend millions of dollars on rehabilitation or "restoration" of the ORL and
Bridge for no current and likely no future value to Ottawa taxpayers" and "shifts the cost of
rehabilitating the Bridge entirely to the City instead of sharing the cost with any entity seeking
running rights in the future in connection with the ORL” and “does not distinguish between the
restoration of the ORL for track realignments and the restoration of the Bridge (for remedial
work)”.
12. To the contrary, six weeks after Determination No. R-2018-23 of the Canada Transportation
Agency dated February 16, 2018, on 29 March 2018 MOOSE Consortium wrote to Mayor Jim
Watson with an offer to fully finance the restoration of the railway line at Bayview and the
rehabilitation of the Bridge. This letter was copied as Attachment 8c with our Section 40 Petition.
Given that paragraphs 81 to 86 of the City’s submission places great emphasis on the unaffordable
cost of compliance with the applicable federal laws, and our supposed “breathtaking disregard for
taxpayer funds”, our financing offer is again quoted at length here:
“The finance, engineering and railway operations companies of MOOSE Consortium would
like to meet with you in mid-April to discuss our taking on responsibility for all repair and
maintenance obligations, and for upgrades, that are associated with the Prince of Wales
Bridge and its approach tracks. ... The Canadian Transportation Agency (“the Agency”)
found that the City of Ottawa effectively discontinued it without complying to mandatory
legal procedures. The regulator has therefore instructed the City to take steps to be able to
restore the bridge and its approach tracks to a fully operable state within 12 months of a
potential federal order granting running rights to another railway company.
Having recently engaged an experienced and capable investment advisory group, and being
backed by fully qualified technical service companies, MOOSE Consortium offers to
undertake the financing, engineering and construction required to meet the Agency’s
timeline. Through joint effort, we can alleviate a significant liability for the City of Ottawa,
and ensure compliance with the Agency’s order.”
13. Notwithstanding MOOSE Consortium’s offer to finance all the repair and refurbishment of the
track at Bayview and the Prince of Wales Bridge, the City’s argument in paragraphs 81-86 that
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the re-connection and basic maintenance of this railway is itself an additional imposition upon
the City’s financial obligations can only be based on the flawed premise that the operational
integrity of this federally regulated infrastructure is a discretionary expense. If it is accepted that
the general purpose operability of the asset as a railway is a sine qua non responsibility of every
owner of federally-regulated main line railway infrastructure, then the efficient re-connection
and basic maintenance of this illegally dismantled and obstructed railway as ordered by the
Agency cannot logically be additional. The only way it can be perceived as additional to what
would have been required is if the accepted reference scenario were that the infrastructure can
be illegally dismantled and obstructed by the owner, or that it can be left by the owner to
deteriorate beyond a safe and usable state without concern for requirements under Division V of
the Act. It is difficult to grasp how the City of Ottawa believes that such a stance could have
been the intent of Canada’s Parliament when formulating this part of the Act.
D. Clarification of Some Substantive Elements of MOOSE Consortium’s Section 40 Petition
14. MOOSE Consortium has asked in its Section 40 Petition that, since the City has never obtained
authorization from the Agency to change the functional capabilities and alignment of this railway,
it should be ordered to demonstrate restoration of the equivalent functional capability as this
connection between the Ellwood Sub and the Lachute Sub had upon acquisition by the City in
2005 “for continued railway operations”. Below are two photographs of the last train to operate
over the Prince of Wales Bridge on 26 July 26, 2001 (by Ray Farand). These show an Ottawa
Central Railway freight train hauling fully-loaded hopper cars of ballast from a Quebec quarry, for
track improvements undertaken in connection with the opening of the O-Train service. Whereas
paragraph 129 in the City’s submission states that “freight rail is inconsistent with both the City's
plans and the Moose Plan”, this is untrue: passenger rail development itself benefits from
occasional freight haulage as shown here. Passage of a conventional full-size train was feasible
until the city dismantled and obstructed this main line in 2016. It is now physically impossible
without the construction of a new bypass railway, or the demolition of part of the City’s new
Bayview Station. The time, effort and capital expenditure required for the City or its contractors
to operate a similar train for a similar ballast delivery on this main line from the Lachute Sub in
Quebec through to the Ellwood Sub in Ontario, provides a straightforward tangible and financial
measure of the effective (“constructive”) discontinuance of this main line railway in violation of
Division V of the Act.
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15. In a letter on 30 July 2018, Moose
requested that the Minister “Determine
whether all or part of the former rail yard
at 900 Albert is subject to Sections 96(1)
or 146.4 of the Canada Transportation
Act.” Transport Canada did not answer
this question, and then in late November,
use of this small parcel of land became
central to a $700 million lawsuit (not
involving MOOSE Consortium). We
now further encourage the Minister to
examine whether this land is subject to
Sections 96(1) or 146.4 of the Act.
16. At right is an excerpt from the 1912 Fire
Insurance Map which shows the triangle
south of Wellington between the Planing
Mill and Canadian Pacific Railway as
being railway right-of-way. This land is
referred to today as “900 Albert Street”.
The track curving to the left of the image
approaches the Prince of Wales Bridge.
Today’s new LRT and Bayview Station
are located ‘above’ or ‘north of’ the
street name Wellington.
17. The “Agreement of Purchase and Sale of
Railway for Continued Railway
Operations” (2005) under which the City
of Ottawa acquired the Ellwood Sub. lists this property in Schedule A, Part 1. This triangular
section of the railway right of way is clearly visible in the “Annex A” map which is part of the
Agreement of Purchase, a document that the City of Ottawa provided to the Minister with its 15
November 2018 submission (Tab 3, last page). The relevant excerpt of that map is provided
below, with a red circle to highlight this triangular protrusion in the railway property.
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18. In paragraph 28 the City states that it “plans to replace the removed ORL track and make
modifications to small segments of the track alignment to effectively address the presence of the
Bayview Station and to restore ORL alignment. In this respect. the City has prepared schematic
drawings showing its preliminary plans for the realignment of the ORL at Bayview”. Their
drawing is adapted here with colours on the proposed railway lines. Three numbered circles
①, ② and ③ are positioned to bring attention to some issues:

① The north-south federally regulated line (yellow) does not have either the vertical or horizontal

clearances required by Transport Canada’s “Standard Respecting Railway Clearance” through their
new Bayview Station where it passes under the east-west LRT line (red). This problem is explained
in Moose Consortium’s letter to Transport Canada on 30 July 2018.

② A Report by the City

Manager to the Ottawa
Transit Commission on 14
September 2015, and
Council on 23 September
2015, was entitled the
"Ottawa Light Rail
Regulatory Framework". It
explains that although the
east-west "Light Rail System
is considered in law to be a
federal rail transportation
undertaking", the City of
Ottawa was issued a
"Transport Canada
Delegation Agreement"
which would allow the City
to self-regulate the east-west
LRT line, effective 1 October
2011. The framework
document emphasized that this delegated authority did not extend to the north-south Trillium Line
(i.e. Ellwood Sub., also called the Ottawa River Line). However in the City of Ottawa’s 15
November 2018 submission responding to the present Section 40 Petition, they illustrate a new
track by which their self-regulated east-west LRT Confederation line would be connected (magenta
line) for regular service with the north-south interprovincial Trillium line which is federallyregulated under both Section 92(10)(a) and 92(10)(c) of the Constitution. But to do this, the
"Transport Canada Delegation Agreement" currently governing the LRT would need to be
rescinded because an integrated railway undertaking cannot be both federally and municipally
regulated. But if that Delegation Agreement were to be terminated, considerable retrofit would be
required to bring the new LRT line into conformance with federal railway standards.

③ The illustration provided by the City of Ottawa for a new section of track north of the platform at

Bayview Station to the Prince of Wales Bridge does not reveal that this proposed line would be on a
downward grade towards the Prince of Wales Bridge. It does show that the bridge at Sir John A.
Macdonald Parkway, owned by the NCC, would need to be modified or replaced. It also shows a
relatively tight curve in the track right by the riverbank, just before the Prince of Wales Bridge.
Railway infrastructure safety professionals generally avoid placing curves in railways immediately
ahead of bridges. This image also shows that the original approach track of the Ellwood Sub, which
the City has dismantled and obstructed, did approach the Prince of Wales Bridge at a safer angle.
Page 7 of 9

E. Unwarranted Statements in the City’s Submission
19. It may be an overstatement for the City of Ottawa to claim in its submission that: “The City is
supported in its position by the Railway Association of Canada.” The President and Chief
Executive Officer of the that Association, Mr. Marc Brazeau, did indeed state in a letter on
5 July 2018 to Minister Garneau that Determination No. R-2018-23 of the Canadian
Transportation Agency dated February 16, 2018 “appears to us to be ill-founded in law, is a
source of concern to us and our federally regulated members”. Mr. Brazeau added that the
Association “might consider” intervening. However as far as we are aware, the Railway
Association of Canada has not gone on record with any particular position relating to the
particular substance of Agency Determination No. R-2018-23 nor MOOSE Consortium’s
Section 40 Petition. It has not chosen to become an intervenor in the multiple stages of the
well-publicized 8-year-long case before the Canada Transportation Agency, from the initial
complaint in 2011 through to the Federal Court of Appeal case in 2018. However MOOSE
Consortium agrees with the City of Ottawa that the Railway Association of Canada’s
perspective ought to be included in the Minister’s deliberations, and should be invited to do
so. Therefore we encourage the Minister to request a prompt concise statement with an
explanatory rationale on this particular case, from Mr. Marc Brazeau, President & CEO,
Railway Association of Canada, formally representing the views of its members who
presumably will be consulted.
20. The section of the City’s submission entitled THE “MOOSE PLAN” is irrelevant in its entirety
to the substance of Moose Consortium’s Section 40 Petition and to Determination No. R-201823. In any case, the City presents in its account a very selective and negatively biased
representation of our initiative. If the Minister deems MOOSE Consortium’s regional
passenger railway plan to be relevant to the substance of this Section 40 Petition, we will be
pleased to make a formal submission to outline our project’s technical and financial design, and
to explain its complementarities with the mobility objectives of all 16 municipalities of the
Greater National Capital Region (including Ottawa), and with the published strategies and plans
of the National Capital Commission. Although the City’s submission portrays MOOSE
Consortium’s initiative as the project of a single bothersome individual, we will be pleased to
introduce the professionals from multiple companies who have made substantial investments to
bring this commercial passenger rail service forward. We will also submit testimonials from
other mayors and public sector officials of the region, and additional prominent experts and
business people who support including MOOSE’s regional integration plan for Canada’s
Capital alongside the municipal plans of Ottawa and Gatineau. If the Minister or senior
personnel of Transport Canada would like information about, or direct communication with,
the investment team behind MOOSE Consortium, that will also be arranged promptly on a
commercial confidential basis. However, if a very cursory informal review of our plans would
suffice, plenty of general, technical and financial information is available on MOOSE
Consortium’s public website including extensive media coverage linked from there.
https://www.letsgomoose.ca
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We remain prepared to supply additional documentation or clarification upon request.
As before, the present letter is being copied to entities that we believe have direct material interests in
the outcome of this Petition.
Respectfully,
18 December 2018
Joseph Potvin
Director General, Moose Consortium Inc. (Mobility Ottawa-Outaouais: Systems & Enterprises)
57 Auriga Drive, Suite 102, Ottawa, ON, K2E 8B2
joseph.potvin@letsgomoose.com Mobile: 819-593-5983
c.c.
Mayor Jim Watson, City of Ottawa
Maire Maxime Pedneaud-Jobin, Ville de Gatineau
John Manconi, General Manager, Transportation Services, City of Ottawa
Line Thiffeault, Directrice générale, La Société de transport de l'Outaouais
The Hon. Jeff Yurek, Minister of Transport, Ontario
l'Hon. François Bonnardel, Ministre des Transports, Québec
Marc Seaman, Chair and Board Members, National Capital Commission
Christian Richard, VP Business Development, Genesee & Wyoming Canada (Québec Gatineau Railway)
Jean-Francois Allaire, Directeur Infrastructures et Ponts, VIA Rail Canada
Marc Brazeau, President and CEO, Railway Association of Canada
Fred Gaspar, Chief Compliance Officer, Canadian Transportation Agency
Allan Matte, Counsel, Legal Services Directorate, Canadian Transportation Agency
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