30 July 2018
Ms. Indrani Hulan
Director, Rail Policy Analysis and Legislative Initiatives
Transport Canada
330 rue, Sparks Street,
Ottawa ON K1A 0N5
Subject: Request to Prevent the City of Ottawa from Taking Specific Actions that Preempt
Resolution of FCA Case 198-A-18 (in Progress) and its Related Section 40 Petition (in Abeyance)
Dear Ms. Hulan,
We thank you and your colleagues David McNabb (Director General, Surface Transportation Policy),
Tracy Wilcox (Manager & Sr Policy Advisor) and Marion Robinson (Acting Policy/Economic Advisor)
for making time to meet with us on short notice this past Thursday.
Accompanying me were Wojciech Remisz (MOOSE Director of Civil Engineering, with REMISZ
Consulting Engineers) and Doug Drever (MOOSE Manager of Government Relations, with Firstwatch
Consulting), with some of our colleagues also on the phone.
As requested by Mr. McNabb, this letter serves as a formal submission of our request concerning the
integrity of two pending legal processes initiated by the City of Ottawa:
1. On 29 June 2018 the City filed a Notice of Appeal (Case 198-A-18) against Canadian
Transportation Agency (the Agency) Determination No. R-2018-23. Personnel at the Federal
Courts Administration Office indicate this case is not expected to be heard until January 2019.
2. On 6 March 2018 the City sent a Section 40 petition to the Minister of Transport, requesting that
the order in Agency Determination No. R-2018-23 be rescinded. Then in June the City requested
that their Section 40 petition be held in abeyance, explaining that if their appeal fails on grounds
of fact or law, the City will then proceed to ask that the Governor in Council rescind the order.
It appears the City is now preempting the conclusion of its own two legal processes by rushing ahead
with specific actions that would permanently eliminate a practical means of complying with the Agency’s
order in Determination No. R-2018-23. It requires: “the City to either: Take the steps necessary to
restore the ORL, including the Prince of Wales Bridge (POW Bridge), to a point where it could be
made operable within 12 months of an Agency order pursuant to Division IV of the CTA; or, Initiate
and complete the discontinuance process established in Division V of the CTA.” The purpose of this
order is to resolve a problem that the City itself created in 2016 and 2017 by unnecessarily and without
Agency authorization completely dismantling and permanently obstructing a section of federally
regulated railway.
We request your immediate assistance in approaching the Agency and/or the Minister’s office, as
appropriate, to prevent the City of Ottawa from permanently eliminating a practical option for
reconnecting the Ellwood Subdivision in Ontario to the Lachute Subdivision in Québec via the Prince of
Wales Bridge. This letter is copied to the Chief of Enforcement and the designated Legal Counsel for
this case at the Agency, as well as to the Minister’s office.
Since 1880 this section of main line railway has connected the eastern Ontario and western Québec
railway networks via the Prince of Wales Bridge. In the “Act to incorporate the St. Lawrence and
Ottawa Railway Company” (1867) Parliament declared the planned work “to be a work for the general
advantage of Canada” pursuant to Section 92(10)(c) of Canada’s Constitution. Later, Sections 2 and 25
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of the “Act to Amend The St. Lawrence and Ottawa Railway Act” (1872) named it the “Chaudière
Extension” and maintained its federal status. On 1 October 2011 the "Transport Canada Delegation
Agreement: for Regulation of the Design, Construction, Operation, Safety and Security of Ottawa Light
Rail Transit System" explicitly retained this work under federal regulation. As of 2012 the City of
Ottawa has referred to the part of the Chaudière Extension it owns as the “Ottawa River Line” (ORL).
The images and summary text below outline the four possible ways to re-connect the Ellwood
Subdivision with the Prince of Wales Bridge. This includes a the railway reconnection option
(in yellow) that the City of Ottawa is presently taking rapid steps to physically eliminate.

On a former rail yard immediately
next to the Bayview Station
(shown in magenta cross-hatching
above and at right), a major new
construction was hastily approved
by City staff on 10 July 2018 and
by City Council on 11 July 2018.
It would eliminate any possibility
of building a bypass around the
east side of Bayview station.
(Local media also report that the
construction approved by the City
contradicts Ottawa’s own
Bayview Community Design Plan,
Secondary Plan, Zoning By-law,
and Official Plan Amendment 150 – OPA150.)
For example: https://www.cbc.ca/news/canada/ottawa/community-planning-ottawa-1.4743903
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Following are some very preliminary comments regarding the relative feasibility of each of the four
options for reconnecting this railway. We suggest that elaboration requires a structured comparative
cost-benefit analysis by an independent arms-length civil engineering firm, or directly by Transport
Canada personnel, with the participation of the National Capital Commission.
•

Original Main Line “Chaudière Extension” (Green): Until August 2016 the Ellwood Sub
reached the Lachute Sub via the Chaudière Extension which includes the Prince of Wales Bridge.
The photograph at right (dated
May 1970, used with permission
of photographer Kevin Day)
shows the section of the Ellwood
Subdivision that the City
dismantled in 2016. The Albert
Street overpass is seen in the
background at right, and the City
Centre building is further behind
at left. All of the railway corridor
and track infrastructure visible in
this photo are now entirely
missing and the new Bayview
Station has been built directly in
the location shown here.
A recent photograph at left (dated July 2016, by Joseph
Potvin) shows the same section of the Chaudière
Extension from a position that would have been
approximately 50 meters in front of the locomotive’s
location in the photo from 1970, facing the train. The
grass-covered berm in the background here is the same
part of the berm from the Albert Street overpass seen at
the right of the 1970 photo. The original main line railway
is severed, the track is removed and the corridor is fully
obstructed by the new Bayview Station and by significant
earthworks deposited there in 2016 to create a hill.
This is what Paragraph 24 of Agency Determination No.
R-2018-23 refers to indirectly: “With respect to the
portion of the ORL from the Quebec shore of the POW
Bridge to the Bayview Station, which is the focus of this
Determination, the Agency notes that the City has taken
specific actions that render that portion inoperable and
has linked any restoration of operability to the possibility
of rail operations at an undefined time in the future.”
This original line could be re-established with modifications to the new Bayview Station and to
the installed landscaping. Such a solution would involve re-locating the escalators, re-locating
two of the reinforced concrete pillars that are blocking the railway corridor, and cutting a trench
through the earthworks that were deposited into the corridor in 2016 in order to restore a level
surface for the rebuilt track. Passenger platforms could then be installed on one or both sides of
this railway to integrate passenger flow from north-south trains with the existing station.
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•

Bayview Station Spur (Red) & City of Ottawa Proposed Reconnection (Purple): The City
of Ottawa has stated to the Agency and to the Minister that the Trillium Line (O-Train) spur
(shown in red) could be extended north (shown in purple) to the Prince of Wales Bridge. What
the City has failed to report is that this spur was designed and constructed at a higher grade than
the main line, with the result that clearance under the Albert Street and LRT bridges is about 44
inches short of Transport Canada’s “Standard Respecting Railway Clearance”. These standard
clearances are mandatory for the through railway to accommodate any regional express rail
(RER) or freight service, as the main
line accommodated prior to 2016.
Thus to meet federal railway
requirements, the entire length of this
spur would need to be removed and
rebuilt at the same grade as the main
line track. Major modifications would
need to be made to the east side of the
new Bayview Station in order to
lower the passenger platform by more
than a meter. It is important to also
mention that the horizontal clearance
at Bayview Station has been designed
and constructed 7 inches narrower
than the federal standard, as the new
Bayview Station platforms have been
tailored exclusively for use by the
City’s own narrow LRT train sets
without accommodating Capital
Railway’s federal regulatory
obligations.

•

Bypass to the West Around the Bayview Station Building (Orange): In mid-August 2016
REMISZ Consulting Engineers, in its capacity as the lead civil engineering member company of
MOOSE Consortium, undertook a general site survey. On
that basis they developed a preliminary design for the
construction of a bypass section of railway located
approximately 30 meters to the west of the trajectory of the
original main line that the City of Ottawa was in the process
of dismantling and obstructing with the position of the new
Bayview Station and surrounding earthworks. Such a bypass
would be feasible through the construction of a short tunnel
with prefabricated inserts under Albert Street and the new
LRT line. On 24 August 2016, as an addendum to its 15
August 2016 request for enforcement of Agency Decision
No. 210-R-2012, Moose therefore submitted to the Agency
and to the City of Ottawa “an operational solution that
leaves the City of Ottawa's current Bayview Station design
exactly as it is, and introduces no significant interference
with the current construction timeline of the OLRT Project”.
This included an offer to finance the reconnection. Two years
later the Agency has not acted upon this proposal, but it
remains a viable option.
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•

Bypass to the East Around the Bayview Station Building (Yellow): Another available bypass
route is on the east side of the new Bayview Station. This option would require a short tunnel
with prefabricated inserts under Albert Street and the new LRT line berm for grade separation.
The relatively tight curves will require slower train arrival and departure, and cause increased
friction and noise. However from a safety perspective, it is beneficial to have trains approaching
the city’s busiest platform arrive more slowly than would be typical otherwise. A functional
transit advantage of this solution is that the passenger platform for regional express rail would be
about 100 meters closer to the major event, commercial and residential facilities currently
planned for the Lebreton lands to the northeast. Moreover, there is room with this eastern bypass
to ensure that the passenger platforms and facilities can be more easily tailored for handling peak
regional passenger volumes. This option is free of the many constraints already imposed upon
the other three options at the new Bayview Station, which was not designed to accommodate
full-size regional express trains on the main interprovincial “Chaudière Extension”.

No Question: The Railway Must be Promptly Reconnected
Under any of the outcomes from Federal Court of Appeal Case 198-A-18, or from the City’s Section 40
petition, there can surely be no question that the City of Ottawa removed infrastructure associated with
the main line Ellwood Subdivision without due process, so that without delay the Ellwood Subdivision
must be physically reconnected one way or another to the Lachute Subdivision via a continuous line of
railway across the Prince of Wales Bridge in a manner that conforms with federal railway standards.
The City’s violation of Division V of the Act, in particular Section 142(1) by eliminating an entire
segment of the main line railway, is completely unrelated to whether or not the Agency, in some
hypothetical case, may issue a separate order under Division IV of the Act. Also this is not a debatable
matter about the appropriate level of maintenance standards on ‘currently out-of-service’ track, or the
timeliness of a railway owner’s repairs following some unforeseen disruption. This case involves the City
of Ottawa’s planned, deliberate and complete dismantlement of federally regulated track without Agency
authorization, and its permanent physical obstruction of a federally regulated railway corridor that it
acquired on conditionb of continued railway operations. The City of Ottawa has acted contrary to its
known obligations under the Canada Transportation Act, and despite Agency Decision No. 210-R-2012.
The City of Ottawa must not be allowed now to maintain a situational foothold obtained through its
violation of federal railway law, and it must not be allowed to further compound the offence by
proceeding to authorize and facilitate a major new construction that would physically block one of the
options for reconnecting this main line railway, thereby even preempting the results of the City’s own
Federal Court of Appeal Case 198-A-18, and of its own Section 40 petition to Cabinet.
Two Requests for Immediate Orders
The companies of MOOSE Consortium therefore request that the Rail Policy Analysis and Legislative
Initiatives Directorate approach the Agency and the Minister’s office as appropriate with the following:
1. Exercise the authority pursuant to Section 40 of the Canada Transportation Act to modify the
order issued in the Agency Determination No. R-2018-23 by removing its dependence upon any
separate hypothetical Agency order under Division IV of the Act, and for the Agency or
Governor in Council to use Sections 43(1), 47(1) and/or 116(4)(a)(i) of the Act, or any other
remedy for non-compliance with Division V, to unconditionally order the City of Ottawa to
physically reconnect the Ellwood Subdivision in Ontario with the Lachute Subdivision in Québec
via the Prince of Wales Bridge within 12 months in a manner that conforms with Transport
Canada’s “Standard Respecting Railway Clearance” and all other applicable federal railway
standards. We note that Section 23(3) of the "Transportation Modernization Act" amends
Section 116 of the Canada Transportation Act to require railway companies to make certain
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information available to the Minister and the public, to establish a remedy for non-compliance
with the process, and to empower the Agency, subject to authorization and any terms and
conditions of the Minister, to initiate and conduct an investigation in order to determine whether
a railway company is fulfilling its service obligations.
2. Exercise the authority pursuant to Section 116(4)(a)(iv) of the Canada Transportation Act, and
in light of Section 23(3) of the "Transportation Modernization Act", to immediately order the
City of Ottawa to conserve for railway operations all realistic options for physically reconnecting
the Ellwood Subdivision in Ontario with the Lachute Subdivision in Québec via the Prince of
Wales Bridge, until one complete railway reconnection option is designed, approved, funded,
contracted, scheduled and guaranteed. The potential railway reconnection options for immediate
protection and comparative evaluation must include at least the following:
2.1. A new bypass to the immediate east of the new Bayview Station;
2.2. A new bypass to the immediate west of the new Bayview Station;
2.3. Redevelopment of a railway at grade along the original main line track route;
2.4. Development of a railway at grade along the Bayview Station spur, then to the bridge.
Requests for Determination or Clarification
MOOSE requests that Rail Policy Analysis and Legislative Initiatives Directorate identify or designate
an appropriate authority to:
3. Determine whether all or part of the former rail yard at 900 Albert is subject to Sections 96(1) or
146.4 of the Canada Transportation Act. For your reference we attach the original bill of sale
under which City of Ottawa acquired the Ellwood Sub and its associated lands “for continued
railway operations”.
4. Review the City of Ottawa’s formal statements and submissions to the Agency between 2011 and
2018, in light of tangible facts and its actions relating to the main line railway connecting the
Ellwood Subdivision to the Lachute Subdivision, in order to determine if there has been a
violation of Section 173 of the Canada Transportation Act. The official documentation and
statements provided by the City to the Agency, and to the Federal Court of Appeal, and to the
Minister, must reflect tangible actions and facts on the ground without significant error or
omission.
5. Determine whether or not the City of Ottawa has taken deliberate actions to withhold scarce
railway facilities from the market with the intention of preempting the development of a new
regional passenger railway service that it believes would compete with its own local railway
services, current, planned or imagined. Please take into account the following:
5.1. Section 5 of the Canada Transportation Act is an integral part of the Act which establishes
core principles by which the National Transportation Policy is to be guided and enforced.
The mandate of Transport Canada is “most likely to be achieved when ... competition and
market forces, both within and among the various modes of transportation, are the prime
agents in providing viable and effective transportation services”.
5.2. The section of Canada’s Competition Act on “Abuse of Dominant Position” defines an
“anti-competitive act” to include “pre-emption of scarce facilities or resources required by a
competitor for the operation of a business, with the object of withholding the facilities or
resources from a market”.
5.3. Mayor Jim Watson is quoted in the media as saying: “Our focus is on our rail system. I don’t
think MOOSE has the experience, credibility or financing to do what they want to do. Our
bridge is going to be for our train to go to Gatineau.” (Metro News, 13 September 2017).
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6. Recognize Moose Consortium Inc. (representing a group of collectively contracted companies
known as MOOSE Consortium) as a legitimate private sector stakeholder with official standing
in any process that would determine which solution is chosen to reconnect the Ellwood
Subdivision in Ontario to the Lachute Subdivision in Québec via the Prince of Wales Bridge.
Please take into account the following:
6.1. Since 2011 MOOSE Consortium has been the only party putting forward an explicit
operational proposal to develop and finance an inter-provincial railway undertaking to serve
Canada’s Greater National Capital Region.
6.2. MOOSE’s proposed 250-mile (400 km) passenger rail service will require that full-sized
bi-level trains can be accommodated from the Smiths Falls and Beachburg Subdivisions
through to the Lachute Subdivision via the Ellwood Subdivision and the “Chaudière
Extension” (also referred to as the “Ottawa River Line”), including across the Prince of
Wales Bridge. Re-development of this through traffic was straightforward until the City of
Ottawa dismantled and obstructed the main line railway with the particular design and
placement of its new Bayview Station in 2016.
6.3. Moose Consortium Inc. wrote to Ottawa Mayor Jim Watson on 29 March 2018 to say: "The
finance, engineering and railway operations companies of MOOSE Consortium would like to
meet with you in mid-April to discuss our taking on responsibility for all repair and
maintenance obligations, and for upgrades, that are associated with the Prince of Wales
Bridge and its approach tracks."
6.4. Commercial investment in Canada’s inter-provincial railways depends upon the integrity of
federal regulatory practice and performance. All of the issues addressed in this letter could
and should have been resolved or prevented by Decision No. 210-R-2012. MOOSE has
been unnecessarily put through more than 7 years worth of legal wrangling merely to
establish that this particular main line inter-provincial railway between Ottawa and Gatineau
is a federally regulated railway asset subject to the normal protections and obligations
afforded by the Canada Transportation Act and the Railway Safety Act, due to its status
under both Sections 92(10)(a) and 92(10)(c) of the Canada’s Constitution. The companies of
MOOSE Consortium have lost time and money because of the uncertainty, delay and
enormous amount of unwarranted effort demanded by the City of Ottawa’s persistent noncompliance and vigorous legal resistance to federal regulatory authority in relation to the
“Chaudière Extension” inter-provincial railway connection. We note that under the
"Transportation Modernization Act" (May 2018), Section 116(4)(c.1) of the Canada
Transportation Act now provides for the Agency to order a railway company “to compensate
any person adversely affected for any expenses that they incurred as a result of the
company’s failure to fulfil its service obligations”.
We will be pleased to supply additional documentation of the verifiable facts in this matter.
Respectfully,

Joseph Potvin
Director General, Moose Consortium Inc. (Mobility Ottawa-Outaouais: Systems & Enterprises)
57 Auriga Drive, Suite 102, Ottawa, ON, K2E 8B2
joseph.potvin@letsgomoose.com Mobile: 819-593-5983

c.c.
The Hon. Marc Garneau, Minister of Transport, Canada TC.MinisterofTransport-MinistredesTransports.TC@tc.gc.ca
Fred Gaspar, Chief Compliance Officer, Can. Transp. Agency Fred.Gaspar@otc-cta.gc.ca Tel: 819-953-4657
Allan Matte, Counsel, Legal Services Directorate, Can. Transp. Agency Allan.Matte@otc-cta.gc.ca Tel: 819-994-2226
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